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November 11, 2014 

Senator Harry Reid

522 Hart Senate Office Building

Washington, DC 20150

Phone: (202) 224-3542

Fax: (202) 224-7327

Senator Mitch McConnell 
317 Russell Senate Office Building
Washington, DC 20510
Phone: (202) 224-2541
Fax: (202) 224-2499

Speaker John Boehner
1011 Longworth H.O.B.

Washington, DC  20515

Phone: (202) 225-6205

Fax: (202) 225-0704

Dear Majority and Minority Leaders and Speaker:
ADAPT continues to have serious concerns regarding the Department of Labor’s final rule on Companionship/Overtime Protection.  Congress MUST take immediate action to prevent the devastating effects of these rules. ADAPT asks you to pass legislation that will either fund the increased budgets that states will need to pay the increased cost of paying time and a half or delay the rules until states can examine and better understand the more technical nuanced aspects of the rule. 
The facts are DOL and the Administration received input only from the unions before the rules were drafted and have played politics with the lives of people with significant disabilities and workers throughout the process.  ADAPT has requested over and over that these rules be funded or delayed because of the significant harm they will cause to the very people they are trying to positively impact, which is the workforce and their clients.  

The vast majority of homecare is funded by Medicaid.  States are currently reducing their Medicaid spending.  Medicaid rates to homecare agencies and Consumer Directed Programs are set by the state.  It is not a free market.  What will happen to homecare workers who work more than 40 hours is not what you may think.  They won't get time and a half. The worker will be reduced to 39 1/2 hours (or no more than 40) per week because most states won't fund the new DOL rules (in some states it is already happening).  Agencies will not absorb the additional costs. Not only will the worker be financially harmed but people with significant disabilities that rely on attendants who already know their service needs will be forced to find additional new workers from an already over tapped workforce to fill the hours that a single attendant did before.  DOL never outreached to the disability community before the draft rules were released and ignored the public input after.  

The home health industry and the disability community, the National Association of Medicaid Directors, the National Association of Developmental Disabilities Directors, the National Parent to Parent Association, the American Health Insurance Programs and many others have been asking DOL to delay the rules.  
And on September 30, 2014, Senators Mike Johanns and Lamar Alexander and Congressman Tim Walberg sent a bicameral “Dear Colleagues” letter to Secretary Perez urging the DOL to suspend the rule and work with state agencies and other groups to prevent the cost of long-term services and supports from soaring.  Subsequently, on October 7, 2014, the DOL announced that it would adopt a time-limited non-enforcement policy regarding implementation of the rule, while the official effective date remains unchanged.  The non-enforcement policy coupled with the 15 month implementation window, rather than the standard 60 days, is further proof that the final rule is significantly flawed.  
Also, DOL’s promise to delay enforcement of these rules does not save states and other providers from liability.  Individuals can still bring a private action against any state or provider that does not comply with the changes.  No state or provider is going to take that risk. Hours will simply be capped or hourly wages will be reduced.  And providers MUST abide by all current laws and regulations or be in contractual violations. So even if a provider were willing to take the risk of being sued by a worker, providers certainly will not breach their contracts and open themselves up for liability.
Also because of the complexity of the rule, the states need to have time to implement workable solutions for the consumers and the affected programs.  The state Medicaid agencies will need to have the necessary time to adjust and to find the money in order to cover the cost of the overtime worked by the personal attendant workforce.  For example, the State of Texas has yet to provide the numbers of people with disabilities and the workers that will be impacted by this rule.  And Texas’ legislative session to make budgetary decisions will not even begin until January 2015.
At a time when 76 million baby boomers are reaching retirement and Americans are struggling to make ends meet, Congress must work to address the cost of long-term services and expand low-cost care options for our aging population.  Again, it is only through Congressional action that these DOL rules can be funded or delayed!

Yours for Community Services,

Cathy Cranston and David Wittie
Workforce Workgroup, National ADAPT 
1640A E 2nd ST Ste. 100 * Austin, TX 78702-4412 * 512/442-0252 * 512/442-0522 fax * flacacata@aol.com  *  davidwittie@yahoo.com 
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